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12(g)(1) if on the last day of its most re-
cent fiscal year the issuer had total as-
sets not exceeding $10 million and, with 
respect to a foreign private issuer, such 
securities were not quoted in an auto-
mated inter-dealer quotation system. 

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85; 
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54 
Stat. 857; sec. 8, 68 Stat. 685; sec. 1, 79 Stat. 
1051; sec. 308(a)(2), 90 Stat. 57; secs. 12, 13, 
15(d), 23(a), 48 Stat. 892, 894, 895, 901; secs. 1, 
3, 8, 49 Stat. 1375, 1377, 1379; sec. 203(a), 49 
Stat. 704; sec. 202, 68 Stat. 686; secs. 3, 4, 6, 78 
Stat. 565–574; secs. 1, 2, 82 Stat. 454; sec. 28(c), 
84 Stat. 1435; secs. 1, 2, 84 Stat. 1497; sec. 
105(b), 88 Stat. 1503; secs. 8, 9, 10, 18, 89 Stat. 
117, 118, 119, 155; sec. 308(b), 90 Stat. 57; secs. 
202, 203, 204, 91 Stat. 1494, 1498, 1500; 15 U.S.C. 
77f, 77g, 77h, 77j, 77s(a), 78l, 78m, 78o(d), 
78w(a)) 

[48 FR 46739, Oct. 14, 1983, as amended at 51 
FR 25362, July 14, 1986; 61 FR 21356, May 9, 
1996] 

§ 240.12g–2 Securities deemed to be 
registered pursuant to section 
12(g)(1) upon termination of exemp-
tion pursuant to section 12(g)(2) (A) 
or (B). 

Any class of securities which would 
have been required to be registered 
pursuant to section 12(g)(1) of the Act 
except for the fact that it was exempt 
from such registration by section 
12(g)(2)(A) because it was listed and 
registered on a national securities ex-
change, or by section 12(g)(2)(B) be-
cause it was issued by an investment 
company registered pursuant to sec-
tion 8 of the Investment Company Act 
of 1940, shall upon the termination of 
the listing and registration of such 
class or the termination of the reg-
istration of such company and without 
the filing of an additional registration 
statement be deemed to be registered 
pursuant to said section 12(g)(1) if at 
the time of such termination (a) the 
issuer of such class of securities has 
elected to be regulated as a business 
development company pursuant to sec-
tions 55 through 65 of the Investment 
Company Act of 1940 and such election 
has not been withdrawn, or (b) securi-
ties of the class are not exempt from 
such registration pursuant to section 
12 or rules thereunder delete ‘‘or’’ and 
all securities of such class are held of 
record by 300 or more persons. 

[47 FR 17052, Apr. 21, 1982] 

§ 240.12g–3 Registration of securities 
of successor issuers under section 
12(b) or 12(g). 

(a) Where in connection with a suc-
cession by merger, consolidation, ex-
change of securities, acquisition of as-
sets or otherwise, securities of an 
issuer that are not already registered 
pursuant to section 12 of the Act (15 
U.S.C. 78l) are issued to the holders of 
any class of securities of another issuer 
that is registered pursuant to either 
section 12 (b) or (g) of the Act (15 
U.S.C. 78l (b) or (g)), the class of securi-
ties so issued shall be deemed to be reg-
istered under the same paragraph of 
section 12 of the Act unless upon con-
summation of the succession: 

(1) Such class is exempt from such 
registration other than by § 240.12g3–2; 

(2) All securities of such class are 
held of record by less than 300 persons; 
or 

(3) The securities issued in connec-
tion with the succession were reg-
istered on Form F–8 or Form F–80 
(§ 239.38 or § 239.41 of this chapter) and 
following succession the successor 
would not be required to register such 
class of securities under section 12 of 
the Act (15 U.S.C. 78l) but for this sec-
tion. 

(b) Where in connection with a suc-
cession by merger, consolidation, ex-
change of securities, acquisition of as-
sets or otherwise, securities of an 
issuer that are not already registered 
pursuant to section 12 of the Act (15 
U.S.C. 78l) are issued to the holders of 
any class of securities of another issuer 
that is required to file a registration 
statement pursuant to either section 
12(b) or (g) of the Act (15 U.S.C. 78l(b) 
or (g)) but has not yet done so, the 
duty to file such statement shall be 
deemed to have been assumed by the 
issuer of the class of securities so 
issued. The successor issuer shall file a 
registration statement pursuant to the 
same paragraph of section 12 of the Act 
with respect to such class within the 
period of time the predecessor issuer 
would have been required to file such a 
statement unless upon consummation 
of the succession: 

(1) Such class is exempt from such 
registration other than by § 240.12g3–2; 
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(2) All securities of such class are 
held of record by less than 300 persons; 
or 

(3) The securities issued in connec-
tion with the succession were reg-
istered on Form F–8 or Form F–80 
(§ 239.38 or § 239.41 of this chapter) and 
following the succession the successor 
would not be required to register such 
class of securities under section 12 of 
the Act (15 U.S.C. 78l) but for this sec-
tion. 

(c) Where in connection with a suc-
cession by merger, consolidation, ex-
change of securities, acquisition of as-
sets or otherwise, securities of an 
issuer that are not already registered 
pursuant to section 12 of the Act (15 
U.S.C. 78l) are issued to the holders of 
classes of securities of two or more 
other issuers that are each registered 
pursuant to section 12 of the Act, the 
class of securities so issued shall be 
deemed to be registered under section 
12 of the Act unless upon consumma-
tion of the succession: 

(1) Such class is exempt from such 
registration other than by § 240.12g3–2; 

(2) All securities of such class are 
held of record by less than 300 persons; 
or 

(3) The securities issued in connec-
tion with the succession were reg-
istered on Form F–8 or Form F–80 
(§ 239.38 or § 239.41 of this chapter) and 
following succession the successor 
would not be required to register such 
class of securities under section 12 of 
the Act (15 U.S.C. 78l) but for this sec-
tion. 

(d) If the classes of securities issued 
by two or more predecessor issuers (as 
described in paragraph (c) of this sec-
tion) are registered under the same 
paragraph of section 12 of the Act (15 
U.S.C. 78l), the class of securities 
issued by the successor issuer shall be 
deemed registered under the same 
paragraph of section 12 of the Act. If 
the classes of securities issued by the 
predecessor issuers are not registered 
under the same paragraph of section 12 
of the Act, the class of securities issued 
by the successor issuer shall be deemed 
registered under section 12(g) of the 
Act (15 U.S.C. 78l(g)). 

(e) An issuer that is deemed to have 
a class of securities registered pursu-
ant to section 12 of the Act (15 U.S.C. 

78l) according to paragraph (a), (b), (c) 
or (d) of this section shall file reports 
on the same forms and such class of se-
curities shall be subject to the provi-
sions of sections 14 and 16 of the Act (15 
U.S.C. 78n and 78p) to the same extent 
as the predecessor issuers, except as 
follows: 

(1) An issuer that is not a foreign 
issuer shall not be eligible to file on 
Form 20–F (§ 249.220f of this chapter) or 
to use the exemption in § 240.3a12–3. 

(2) A foreign private issuer shall be 
eligible to file on Form 20–F (§ 249.220f 
of this chapter) and to use the exemp-
tion in § 240.3a12–3. 

(f) An issuer that is deemed to have a 
class of securities registered pursuant 
to section 12 of the Act (15 U.S.C. 78l) 
according to paragraphs (a), (b), (c) or 
(d) of this section shall indicate in the 
Form 8–K (§ 249.308 of this chapter) re-
port filed with the Commission in con-
nection with the succession, pursuant 
to the requirements of Form 8–K, the 
paragraph of section 12 of the Act 
under which the class of securities 
issued by the successor issuer is 
deemed registered by operation of 
paragraphs (a), (b), (c) or (d) of this sec-
tion. If a successor issuer that is 
deemed registered under section 12(g) 
of the Act (15 U.S.C. 78l(g)) by para-
graph (d) of this section intends to list 
a class of securities on a national secu-
rities exchange, it must file a registra-
tion statement pursuant to section 
12(b) of the Act (15 U.S.C. 78l(b)) with 
respect to that class of securities. 

(g) An issuer that is deemed to have 
a class of securities registered pursu-
ant to section 12 of the Act (15 U.S.C. 
78l) according to paragraph (a), (b), (c) 
or (d) of this section shall file an an-
nual report for each fiscal year begin-
ning on or after the date as of which 
the succession occurred. Annual re-
ports shall be filed within the period 
specified in the appropriate form. Each 
such issuer shall file an annual report 
for each of its predecessors that had se-
curities registered pursuant to section 
12 of the Act (15 U.S.C. 78l) covering the 
last full fiscal year of the predecessor 
before the registrant’s succession, un-
less such report has been filed by the 
predecessor. Such annual report shall 
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contain information that would be re-
quired if filed by the predecessor. 

[62 FR 39767, July 24, 1997] 

§ 240.12g3–2 Exemptions for American 
depositary receipts and certain for-
eign securities. 

(a) Securities of any class issued by 
any foreign private issuer shall be ex-
empt from section 12(g) (15 U.S.C. 
78l(g)) of the Act if the class has fewer 
than 300 holders resident in the United 
States. This exemption shall continue 
until the next fiscal year end at which 
the issuer has a class of equity securi-
ties held by 300 or more persons resi-
dent in the United States. For the pur-
pose of determining whether a security 
is exempt pursuant to this paragraph: 

(1) Securities held of record by per-
sons resident in the United States shall 
be determined as provided in § 240.12g5– 
1 except that securities held of record 
by a broker, dealer, bank or nominee 
for any of them for the accounts of cus-
tomers resident in the United States 
shall be counted as held in the United 
States by the number of separate ac-
counts for which the securities are 
held. The issuer may rely in good faith 
on information as to the number of 
such separate accounts supplied by all 
owners of the class of its securities 
which are brokers, dealers, or banks or 
a nominee for any of them. 

(2) Persons in the United States who 
hold the security only through a Cana-
dian Retirement Account (as that term 
is defined in rule 237(a)(2) under the Se-
curities Act of 1933 (§ 230.237(a)(2) of 
this chapter)), shall not be counted as 
holders resident in the United States. 

(b)(1) A foreign private issuer shall be 
exempt from the requirement to reg-
ister a class of equity securities under 
section 12(g) of the Act (15 U.S.C. 78l(g)) 
if: 

(i) The issuer is not required to file 
or furnish reports under section 13(a) of 
the Act (15 U.S.C. 78m(a)) or section 
15(d) of the Act (15 U.S.C. 78o(d)); 

(ii) The issuer currently maintains a 
listing of the subject class of securities 
on one or more exchanges in a foreign 
jurisdiction that, either singly or to-
gether with the trading of the same 
class of the issuer’s securities in an-
other foreign jurisdiction, constitutes 

the primary trading market for those 
securities; and 

(iii) The issuer has published in 
English, on its Internet Web site or 
through an electronic information de-
livery system generally available to 
the public in its primary trading mar-
ket, information that, since the first 
day of its most recently completed fis-
cal year, it: 

(A) Has made public or been required 
to make public pursuant to the laws of 
the country of its incorporation, orga-
nization or domicile; 

(B) Has filed or been required to file 
with the principal stock exchange in 
its primary trading market on which 
its securities are traded and which has 
been made public by that exchange; 
and 

(C) Has distributed or been required 
to distribute to its security holders. 

NOTE 1 TO PARAGRAPH (b)(1): For the pur-
pose of paragraph (b) of this section, primary 
trading market means that at least 55 percent 
of the trading in the subject class of securi-
ties on a worldwide basis took place in, on or 
through the facilities of a securities market 
or markets in a single foreign jurisdiction or 
in no more than two foreign jurisdictions 
during the issuer’s most recently completed 
fiscal year. If a foreign private issuer aggre-
gates the trading of its subject class of secu-
rities in two foreign jurisdictions for the 
purpose of this paragraph, the trading for 
the issuer’s securities in at least one of the 
two foreign jurisdictions must be larger than 
the trading in the United States for the same 
class of the issuer’s securities. When deter-
mining an issuer’s primary trading market 
under this paragraph, calculate average 
daily trading volume in the United States 
and on a worldwide basis as under Rule 12h– 
6 under the Act (§ 240.12h–6). 

NOTE 2 TO PARAGRAPH (b)(1): Paragraph 
(b)(1)(iii) of this section does not apply to an 
issuer when claiming the exemption under 
paragraph (b) of this section upon the effec-
tiveness of the termination of its registra-
tion of a class of securities under section 
12(g) of the Act, or the termination of its ob-
ligation to file or furnish reports under sec-
tion 15(d) of the Act. 

NOTE 3 TO PARAGRAPH (b)(1): Compensatory 
stock options for which the underlying secu-
rities are in a class exempt under paragraph 
(b) of this section are also exempt under that 
paragraph. 

(2)(i) In order to maintain the exemp-
tion under paragraph (b) of this sec-
tion, a foreign private issuer shall pub-
lish, on an ongoing basis and for each 

VerDate Mar<15>2010 18:51 Jun 19, 2012 Jkt 226057 PO 00000 Frm 00117 Fmt 8010 Sfmt 8010 Q:\17\17V3.TXT ofr150 PsN: PC150


		Superintendent of Documents
	2012-07-02T09:41:47-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




